Se ee 


eae CARES AS 


sf sh 





ees it 
a a ae 


AS IT COULD HAVE 
BEEN AVOIDED 


. 


TOO bad such scenes occur 
when your attention is called 
to undiscovered authorities 
which. wreck your. case oF 
make opposing counsel’s brief 


better than your own. 


Don’t take it ont on the jun- 
ior member, or briefing assist - 
ant, unless. you have given 
him the opportunity of work- 
ing from and with ee 
LAW REPORTS. 


The A.LR. 


scenes like 


owner 
this, 


sixty annotations disclose- all 
the authority on 


avoids. 
The ten ~ 
thousand six hundred and: 


every sees qiortion Kiely. 4 

to arise in your practice. a 
Honeet, when your nerves 4 
are ruffled by these distressing q 


scenes, isn ign’t some of the blame 4 
yours if you do ‘ot own © 


AMERICAN LAW REPORTS,— ~ 
which you have always wanted — 


a en ee eae 3 
before? pei ; 


Apedk ee eee we 


aweug | 


THE LAWYERS CO-OPERATIVE Ee : 
Recht: New Toes 











yd ee bl ee OP me stl Le 


604 “1 ‘SLUOdauN LUNOD IWIUNdNS ‘S 'N 


}S2Bip 23ep-0}-dn Usspow w 
suonejouuy do-o} 
j2SUNCD 4O Syoug 
Ler sEii S| heed) dal eed 
S,2S04 UI suoijeriddy jes2paq pue 2j}ej¢ 000’008 
"MET 4O SUOHISOdOJg OOS’EOL 


Jel PUP Mme) A Me ee eb ae | C1 Peake Lee 


AUAXNT S.AV-OUALSIA 





7 *ssaupj, fo asnvI2aq puajjo 
jou pip ‘auojg pup siapunsg "sa2snf ONb[, “Osopavy pun Sj4oqoy ‘49]/INgT ‘punjsayyng ‘spjoukayrpy ‘4aquvaaq 
244614 03 sfJaT “ylog S4vnuvs uo 
Y44jDO IY} pasajsmiMpD OYM ‘sayOnpy Suvay $aj4vy) 


TVUNDAVNI LIAATSOOU LV GALNASAYdAY LUNOD ANAAdNS AHL 


ung ‘say6nzy sanysne 
Kuowssad ayy sof jouidvy ayy fo juoaf uw spunjs poanbnout ay} OF) ayy ‘yja2esooy yuapisasg 04 arfo fo 
aaysug fay) fq pa] ‘t4nod amasgngy Sayvyg payuy) ayt fo sanysnl aum ayy fo uaaag 


‘uy “0x04 2PtM POM 








S-OFE FO TEGMEe 


Brandeis and Stone, did not 


January <Uin, 


Two Justices, 


Roberts and Cardozo. 
attend because of illness. 


Sutherland, Butler, 
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Justices Hughes, Van Devanter, McReynolds, 


of office to President Roosevelt, file into the 


A Resume 


Of the views of the majority, concurring, and dissenting members of the Supreme 
Court of the United States in recent decisions relating to the 
powers of state and federal governments 


HIS résumé was prepared for dis- 
tribution to the interested attor- 
neys. The demand was so stupendous 
that we are reprinting it here for the 
benefit of Case & Comment readers. 


* * * 


I. RELIEF OF DEBTORS 


Home Building & Loan Association v. 
Blaisdell, 78 L. ed. 413. 


Decided January 8, 1934. 


The Minnesota Mortgage Moratorium 
Case, involving the validity of chapter 339 
of the Laws of Minnesota of 1933, p. 514. 

Opinion by Mr. Chief Justice HuGHEs. 


Dissenting opinion by Mr. Justice SuTHER- 
LAND, in which Justices VAN DeEvANTER, 
McReynotps and Butter joined. 


The majority held that the statute in 
question, which by its own terms was 
to remain in effect only during the con- 
tinuance of the emergency and in no 
event beyond May 1, 1935, and applied 
only to pre-existing mortgages, declar- 
ing that depression conditions had 
created a public economic emergency 
calling for the exercise of the state’s 
police power and authorizing the court 
upon application to extend the period 
for redemption from foreclosure sale 
for such additional time as the court 
may deem just and equitable but in no 
event beyond May 1, 1935, and sus- 
pending during such period the right 
to maintain an action for a deficiency 
judgment, and, while leaving the mort- 
gagor in possession during the period 
of extension, requiring him to pay all 
or a reasonable part of the income or 


rental value of the property as fixed 
by the court toward the payment of 
the mortgage debt, interest, taxes or in- 
surance at such time and in such man- 
ner as shall be determined by the court, 
was a reasonable and valid exercise of 
the state’s police power, and therefore 
did not unconstitutionally impair the 
obligation of contracts, the theory be- 
ing that contracts are to be regarded 
as having been made subject to the 
future exercise of the constitutional 
power of the state to protect the pub- 
lic in time of emergency. 

The dissenting judges were of the 
opinion that the contract impairment 
clause, read in the light of the con- 
ditions which brought about its adop- 
tion and which the dissenting opinion 
reviews in detail, was framed and 
adopted with the specific and studied 
purpose of preventing, especially in 
time of financial distress, legislation 
designed to relieve debtors. 


The danger of permitting inroads 
upon the limitations of the Constitu- 
tion is stressed, and reference is made 
to the observation made in an opinion 
rendered by the Supreme Court in 
1866 in Ex parte Milligan that the 
founders of the Constitution “foresaw 
that troublous times would arise when 
rulers and people would become res- 
tive under restraint and seek by sharp 
and decisive measures to accomplish 
ends deemed just and proper; and 
that the principles of constitutional lib- 
erty would be imperiled unless estab- 
lished by irrepealable law. The his- 
tory of the world has taught them that 
what was done in the past might be 
attempted in the future.” 


»3« 





CASE AND COMMENT 


W.B. Worthen Co. v. Thomas, 78 L. 
ed. 1344. 
Decided May 28, 1934. 


Deals with the power of the state to ex- 
empt, as against existing creditors, proceeds 
of life, sick, accident or disability insurance 
policies. 


Opinion by Mr. Chief Justice Hucues. 


Concurring opinion by Mr. Justice SutH- 
ERLAND, in which Justices VAN DeEvANTER, 
McReynotps and Butter joined. 


Holds Arkansas Act No. 102 of the 
Laws of 1933, attempting to exempt, 
without limitation as to amount or re- 
striction with respect to particular cir- 
cumstances or relations, all moneys 
paid or payable to any resident of the 
state under any life, sick, accident or 
disability insurance policy from liabil- 
ity for the payment of the debts of 
the recipient, to be, in the case of debts 
owing before the exemption was creat- 
ed, an unconstitutional impairment of 
contract obligations ; and that it could 
not be sustained as emergency legisla- 
tion where, although purporting to be 
such, it contained no limitation as to 
time, amount, circumstances or needs. 


United States Mortgage Co. v. 
Mathews, 79 L. ed. 299. 
Decided Dec. 3, 1934. 


Involves validity of Maryland statute limit- 
ing remedy by summary foreclosure. 


Opinion by Mr. Justice McReyno tps, in 
which all concur. 


Holds to be valid chapter 56 of the 
Maryland Act of 1933, which provides 
that during the period of emergency 
therein declared the remedy afforded 
by a statute authorizing a summary and 
ex parte decree of mortgage foreclo- 
sure and sale shall not be available to 
the holder or holders of less than 25 


per cent of the entire unpaid mortgage 
debt. 


W. B. Worthen Co. v. Kavanaugh, 79 
L. ed. 1298. 


Decided April 1, 1935. 
Involves Arkansas statute making changes 


in procedure for the enforcement of assess- 
ments for local improvements. 


Opinion by Mr. Justice Carnozo, in which 
all concur. 


Holds that rights of holders of im- 
provement bonds are unconstitutionally 
impaired by legislation (Arkansas Acts 
of 1933, Nos. 278, 252, and 129) which 
increased the interval between default 
and sale in a proceeding to enforce 
payment of a special assessment, which 
had been approximately sixty-five days, 
to at least two and one-half years, sub- 
stituted for a penalty of 20 per cent 
plus costs and attorneys’ fees a penalty 
of 3 per cent, withdrew from the pur- 
chaser at foreclosure sale the privilege 
of possession during the redemption 
period without accountability for rents 
and profits, fixed the period for re- 
demption at four years from the sale 
and dropped a provision of an earlier 
act for the expediting of appeals. The 
court, while recognizing the principle 
that the contract clause does not neces- 
sarily preclude changes in the remedy 
available for enforcement of an obliga- 
tion, said that: ‘“‘Not even changes of 
the remedy may be pressed so far as 
to cut down the security of a mortgage 
without moderation or reason or ina 
spirit of oppression. Even when the 
public welfare is invoked as an excuse 
these bounds must be respected.” 


Richmond Mortgage & Loan Corp. v. 
Wachovia Bank & Trust Co., 81 
L. ed. Adv. Ops. 361. 


Decided Feb. 1, 1937. 


Involves North Carolina statute limiting 
deficiency judgments. 


Opinion by Mr. Justice Roserts, all mem- 
bers of the court concurring, 


Sustains the validity of chapter 275, 
section 3, of the North Carolina Laws 
of 1933, which permits a claim for a 
deficiency judgment to be offset by the 
difference between the price at which 
the mortgagee purchased the mort- 
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gaged property at the trustee's sale and 
the true value of such property. 


Norman v. Baltimore & O. R. Co. 79 
L. ed. 885. 

Nortz v. United States, 79 L. ed. 907. 

Perry v. United States, 79 L. ed. 912. 


Decided February 18, 1935. 
The first Gold Clause cases. 


Opinion by Mr. Chief Justice HuGuEs, in 
which Justices BraNpbEIS, STONE, RoBERTS 
and Carpozo concurred. 


Justices McReynotps, Van DevanrteRr, 
SUTHERLAND and But Ler dissented. 


These cases present the question of 
the validity of the Joint Resolution of 
Congress of June 5, 1933, which de- 
dares that provisions of obligations 
which purport to give the obligee a 
right to require payment in gold or a 
particular kind of coin or currency of 
the United States, or in an amount in 
money of the United States measured 
thereby, obstruct the power of Con- 
gress to regulate the value of money 
of the United States, and therefore are 
against public policy; and that such 
obligations shall be dischargeable by 
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payment, dollar for dollar, in any coin 
or currency which at the time of pay- 
ment is legal tender. 

The majority held, in Norman v. 
Baltimore and O. R. Co., that gold 
bonds are in legal effect contracts for 
the payment of money, that the obliga- 
tion of private contracts for the pay- 
ment of money is subject to the exer- 
cise of the power vested in Congress 
over the monetary system, and that in 
the exercise of its power to regulate 
the currency of the United States, 
Congress may declare gold clauses of 
private obligations for the payment 
of money to be against public policy 
as interfering with the operation of a 
monetary policy which contemplates a 
devaluation of the dollar in terms of 
gold; and in Nortz v. United States, 
that Congress may, in the exercise of 
its authority to regulate the currency, 
compel all residents of the United 
States to deliver to the government all 
gold bullion, gold coins and gold cer- 
tificates in their possession, and there- 
fore that an owner of gold certificates 
did not sustain a loss for which he is 


e 


CHIEF SOURCES OF THE CURRENT CONTROVERSY 


Subject 


Gold Clause legislation 


Railroad Retirement Act 

Railway Labor Act 

Frazier-Lemke Act 

Amended Frazier-Lemke Act 

MEER, “Ags dlawhlds ou GKedé lad Cédteiss barewawss 

ae. A. 

Bituminous Coal Conservation Act 

Municipal Bankruptcies Act 

President’s power to summarily remove 
appointees 

New York Minimum Wage Law 

Washington Minimum Wage Law 

Wagner Labor Law 


V ote of 
the Justices 


Pea eacdtieb ei abcnet ene esgeaus 4-4-1 


Where Reported 
in L. ed. 

79 L.ed. 1570 

79 L.ed. 446 

79 L.ed. 885 

79 L. ed. 907 

79 L.ed. 912 

81 L. ed. Adv. Ops. 383 
Invalid 79 L.ed. 1468 
Valid 81 L.ed. Adv. Ops. 470 
Invalid 79 Lied. 1593 
Valid 81 1L.ed. Adv. Ops. 487 
Invalid 80 L. ed. 477 
Invalid 80 L. ed. 513 
Valid 80 L. ed. 688 
Invalid 80 L. ed. 1160 
Invalid 80 L. ed. 1309 


Result 
Invalid 
Invalid 
Valid 
Valid 
Valid 


Restricted 
Invalid 
Valid 
Valid 


79 Lied. 1611 
80 L.ed. 1347 
81 L. ed. Adv. Ops. 455 
81 L. ed. Adv. Ops. — 








































































































































































































































entitled to be compensated in being 
compelled to surrender such certificates 
in exchange for legal tender currency 
of an equivalent face amount, since 
had he been paid gold coin for his cer- 
tificates as promised therein, he would 
have been required to return this to 
the Treasury, and consequently sus- 
tained no actual damage. In Perry v. 
United States the majority held that 
while the legislation in question went 
beyond the powers of Congress so far 
as it applies to the obligations of the 
United States, the holder of a bond of 
the United States, payable in gold, is 
not, upon a devaluation of the dollar 
in terms of gold, entitled to claim pay- 
ment in currency of more than the 
amount of the face of the obligation 
where restrictions imposed by Con- 
gress in the exercise of its power to 
regulate the currency have made it im- 
possible for him to enjoy the value of 
gold payments, and it does not appear 
that in relation to buying power he 
has sustained any loss. 

The dissenting justices were of the 
opinion that under the guise of pur- 
suing a monetary policy a plan had 
been inaugurated primarily designed to 
destroy private obligations, repudiate 
national debts, and drive into the 
Treasury all gold within the country 
in exchange for inconvertible promises 
to pay a much less value. 


Holyoke Water Power Co. v. Ameri- 
can Wrapping Paper Co. 81 L. ed. 
Adv. Ops. 383. 


Decided March 1, 1937. 
Another Gold Clause case. 
Opinion by Mr. Justice Carpozo. 


Justices Van Devanter, McREeyYNOoLps, 
SUTHERLAND and BurTLER dissented without 
opinion. 


Sustaining, by a majority of one, the 
validity, as applied to a provision of a 
lease measuring rental by gold bullion 
equivalent to a certain number of dol- 
lars in gold coin of a specified stand- 
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ard of weight and fineness, of the 
Joint Resolution of June 5, 1933, de- 
claring every provision which purports 
to give the obligee a right to require 


payment iri gold or in an amount of ° 


money of the United States measured 
thereby to be against public policy and 
to be dischargeable by payment, dollar 
for dollar, in any coin or currency 
which, at the time of payment, is legal 
tender. 


Louisville Joint Stock Land Bank v, 
Radford, 79 L. ed. 1593. 


Decided May 27, 1935. 
Involves the Frazier-Lemke Act of June 
28, 1934, 48 Stat. at L. 1289, chap. 869, 


Mr. Justice Branvets delivered the unani- 
mous opinion of the court. 


Holds that the property rights of 
holders of farm mortgages were un- 
constitutionally taken by the provisions 
of the Frazier-Lemke Act, applicable 
only to debts existing at the time of 
its enactment, that a farmer whose 
farm is mortgaged and who has failed 
to obtain the consent necessary to a 
composition under the Bankruptcy Act 
may, on being adjudged a bankrupt, if 
the mortgagee assents, purchase the 
mortgaged property at its then ap 
praised value by agreeing to make the 
first payments of stated percentages 
over a period of six years with interest 
at 1 per cent per annum, or, if the 
mortgagee refuses his assent to such 
purchase, may obtain a stay of all pro- 
ceedings for five years, during which 
he shall retain possession, provided he 
pays a reasonable rental therefor, and 
that at the end of five years he may 
pay into court the appraised price 
thereof, and obtain a clear title. 


Wright v. Mountain Trust Bank, 81 
L. ed. Adv. Ops. 487. 


Decided March 29, 1937. 


The Amended Frazier-Lemke Act Case, 
Yee the validity of the Act of August 
, 1935, 49 Stat. at L. 943, chapter 792. 
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Mr. Justice BranpeIs delivered the unani- 
mous opinion of the court to the effect that 
the constitutional objections to the original 
act which resulted in its condemnation in 
Louisville Joint Stock Land Bank v. Rad- 
ford (above outlined) had been avoided in 
the amended act. 


The opinion states that the decision 
in the Radford Case did not question 
the power of Congress to offer to dis- 
tressed farmers the aid of a means of 
rehabilitation under the bankruptcy 
clause, but that the original act was 
there held invalid because of the tak- 
ing from holders of existing mortgages 
of five important substantive rights, 
namely : 

“(1) The right to retain the lien 
until the indebtedness thereby secured 
is paid. 

“(2) The right to realize upon the 
security by a judicial public sale. 

“(3) The right to determine when 
such sale shall be held, subject only to 
the discretion of the court. 

“(4) The right to protect its inter- 
est in the property by bidding at such 
sale whenever held, and thus to assure 
having the mortgaged property devoted 
primarily to the satisfaction of the 
debt, either through receipt of the 
proceeds of a fair competitive sale or 
by taking the property itself. 

“(5) The right to control mean- 
while the property during the period of 
default, subject only to the discretion 
of the court, and to have the rents and 
profits collected by a receiver for the 
satisfaction of the debt.” 

The court points out that it was not 
held in the Radford Case that the 
deprivation of any one of these rights 
would have rendered the act invalid 
but that the effect of the statute in its 
entirety was to deprive the mortgagee 
of his property without due process; 
and states that the amended act ade- 
quately preserves the first, second and 
fourth of the rights above enumerated. 

The claim that the amended act de- 
nies to a mortgagee the right to deter- 


COMMENT 


mine when the mortgaged property 
shall be sold to satisfy the debt subject 
only to the discretion of the court is dis- 
posed of by pointing out that the three- 
year-stay provided for by the amended 
act is not an absolute one, but that the 
bankruptcy court may terminate the 
stay and order a sale within the three- 
year period if the debtor fails to com- 
ply with the provisions of the act or 
with any orders of the court, or it be- 
comes apparent that the debtor will be 
unable to refinance himself within the 
three years; that the act requires the 
mortgagor to pay a reasonable rental 
while he retains possession in default 
of the payment of which the property 
may be sold; that the property is at all 
times in the custody and under the su- 
pervision and control of the court, that 
the court may also require payments 
on the principal if it deems payment 
to be necessary to protect creditors 
from loss or to conserve the security, 
and that if after a reasonable time it 
becomes evident that there is no rea- 
sonable hope that the debtor can re- 
habilitate himself within the three-year 
period the court may terminate the 
stay, and that the stay is also termin- 
able if in the judgment of the court 
the emergency which gave rise to the 
act has ceased to exist in the locality. 

The objection that the amended act 
takes from the mortgagee the right to 
control the property during the period 
of default subject only to the discre- 
tion of the court, and to have the rents 
and profits collected by a receiver for 
the satisfaction of the debt, is an- 
swered by saying that the mortgagor, 
while permitted to retain possession, 
holds such possession subject to the 
supervision of the court and so virtu- 
ally acts as a receiver, and that his 
own presumable interest in preserving 
his ownership and his familiarity with 
the property makes him a proper per- 
son to be put in charge of the prop- 
erty. It is further held that the pay- 
ment of instalments of rental is not 


»7« 





CASE AND COMMENT 


unreasonably postponed and that the 
requirement that the rental be used 
first for the payment of taxes and up- 
keep of the property is in accordance 
with the common practice in foreclo- 
sure proceedings where property is in 
the hands of a receiver; and that as 
the mortgagee has a right to have the 
property reappraised or sold at public 
auction at which he may be a bidder, 
the mortgagor cannot by exercising 
his option to purchase the property at 
its appraised value get the property at 
less than its actual value. 

Finally, it is held immaterial that 
the various steps to be taken may result 
in a delay of more than three years in 
the enforcement of the mortgage, since 
the exercise of the bankruptcy power 
may affect the interest of lienholders 
without impairing their constitutional 
rights, so long as the modification of 
their remedies is a reasonable one. 


Continental Illinois National Bank & 
Trust Co. v. Chicago, R. I. & P. 
R. Co. 79 L. ed. 1110. 


Decided April 1, 1935. 

Sustains provisions of the Bankruptcy Act 
for reorganization of railroad corporations. 

Opinion by Mr. Justice SUTHERLAND. All 
concur, save Mr. Justice BRANDEIS, who took 
no part in the decision of the case. 

Important as establishing the princi- 
ple that the bankruptcy power may be 
exercised in the interest of the debtor 
as well as in that of creditors. 


Ashton v. Cameron County Water Im- 
provement District, 80 L. ed. 1309. 


Decided May 25, 1936. 

Opinion by Mr. Justice McReynotps, 
Justices Roperts, SUTHERLAND, VAN De- 
VANTER, and BUTLER concurring. 

Municipal debt readjustment pro- 
visions of the Bankruptcy Act, §§ 78- 
80 (Act of Congress of May 24, 1934, 
48 Stat. at L. 798, chap. 345, 11 U.S.C. 
§§ 301-303), permitting local govern- 
mental units to become voluntary bank- 


rupts with the consent of their respec- 
tive states, was held to be beyond the 
power conferred upon Congress by the 
Federal Constitution to enact bank- 
ruptcy legislation, as being legislation 
dealing with the fiscal affairs of instru- 
mentalities of state government. 


Mr. Justice CarpDozo, in a dissenting 
opinion in which Chief Justice Hucues 
and Justices BRANDEIS and STONE con- 
curred, expressed the view that such 
legislation was within the power of 
Congress, since it conditioned munic- 
ipal bankruptcies on the state’s consent, 


Hopkins Federal Saving & L. Asso, 
v. Cleary, 80 L. ed. 251. 


Decided December 9, 1935. Unanimous. 
Opinion by Mr. Justice Carpozo. 


Holds, that the Home Owners’ Loan 
Act of June 13, 1933, 48 Stat. at L. 
128, as amended April, 1934, 43 Stat. 
at L. 643, and May, 1935, 49 Stat. at L. 
247, 12 U.S.C. § 1464, to the extent 
that it permits the conversion of state 
building and loan associations into 
Federal ones in contravention of the 
laws of the place of their creation, is 
an unconstitutional encroachment upon 
the powers reserved to the states by the 
Federal Constitution. 


II. REGULATION OF INDUSTRY 
AND AGRICULTURE 


Panama Refining Co. v. Ryan, 79 L. 
ed. 446. 


Decided January 7, 1935. 

The “Hot Oil” case. 

Opinion by Mr. Chief Justice Hucues, 
concurred in by Justices Van DevANTER, 
McREyYNoLps, BRANDEIS, SUTHERLAND, But- 


LeR, STONE, and Roserts. Mr. Justice Car- 
pozo, dissenting. 


Holds that provisions of Title 1, § 
9(c) of the National Industrial Re- 
covery Act of June 16, 1933, 45 Stat. 
at L. 195, 200, 15 U.S.C. § 709(c), 
authorizing the President to prohibit 
the transportation in interstate or for- 
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eign commerce of petroleum and pe- 
troleum products produced or with- 
drawn from storage in violation of 
state restrictions, but containing no 
definition of the circumstances and 
conditions in which the transportation 
is to be allowed or prohibited, uncon- 
stitutionally delegates legislative power. 

The court points out that the mak- 
ing of supplemental administrative reg- 
ulations is permissible only where the 
legislative policy is sufficiently defined 
by a statute and the regulations are 
within the framework of such policy; 
and holds that a delegation of power 
to an administrative officer is not 
brought within permissible limits by 

ribing the public good as the 
standard for the administrative officer’s 
action. 

Mr. Justice Carpozo’s view is stated 
in the following excerpt from his dis- 
senting opinion, as follows: “My point 
of difference with the majority of the 
court is narrow. | concede that to up- 
hold the delegation there is need to 
discover in the terms of the Act a 
standard reasonably clear whereby dis- 
cretion must be governed. I deny that 
such a standard is lacking in respect of 
the prohibitions permitted by this sec- 
tion when the Act, with all its reason- 
able implications, is considered as a 
whole.” 


Schechter Poultry Corp. v. United 
States, 79 L. ed. 1570. 


Decided May 27, 1935. 
The N.R.A. or “Sick Chicken,” case. 


Opinion written by Mr. Chief Justice 
HucHEs. 


A separate concurring opinion was filed 
by Justices Stone and Carpozo. 


The court unanimously held, in an 
opinion written by Mr. Chief Justice 
Hucues, that legislative power was 
unconstitutionally delegated by the pro- 
visions of § 3 of the National Indus- 
trial Recovery Act of June 16, 1933, 
authorizing the making of Codes for 
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the regulation of trades and industries, 
by or with the approval of the Presi- 
dent of the United States, without set- 
ting up any standards apart from the 
statement of the general aim of re- 
habilitation, correction and develop- 
ment of trades and industries, and de- 
nied the power of Congress to regulate 
hours and wages of employees in in- 
trastate business. 

The court points out that the powers 
of the National Government are limit- 
ed to those granted by the Constitution, 
and that extraordinary conditions can- 
not create or enlarge constitutional 
power, or justify governmental action 
outside the sphere of constitutional au- 
thority. 


United States v. Butler, 80 L. ed. 477. 


Decided January 6, 1936. 
The A.A.A. case. 


Opinion by Mr. Justice Roserts, concurred 
in by Chief Justice Hucnes and Justices 
Van Devanter, McReyNnotps, SUTHERLAND, 
But er and Roszerts. Dissenting opinion by 
Mr. Justice Stone, in which Justices Bran- 
pEIs and Carpozo concurred. 


Holds that the Agricultural Adjust- 
ment Act of May 12, 1933, 48 Stat. at 
L. 31, 7 U.S.C. § 601, in setting up 
a plan to regulate and control agri- 
cultural production unconstitutionally 
invades the reserved rights of the 
states, and hence that the processing 
tax levied thereby was not a valid exer- 
cise of the taxing power. 

The court points out that the func- 
tion of the courts when an act of 
Congress is appropriately challenged 
as not conforming to the Constitu- 
tion, is merely to ascertain and de- 
clare whether the legislation is in ac- 
cordance with or in contravention of 
the provisions of the Constitution and 
not to approve or condemn its policy ; 
that the Federal Government is one of 
delegated powers and has only such as 
are expressly conferred upon it and 
such as are reasonably to be implied 
from those granted; that the welfare 
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clause relates to the power to tax and 
not to the power to regulate; that the 
attainment of a prohibited end may not 
be accomplished under the pretext of 
the exertion of powers which are 
granted; and that a widespread sim- 
ilarity of local conditions cannot con- 
fer upon Congress powers reserved to 
the states by the Federal Constitution. 

The dissenting justices were of the 
opinion that the provisions of the 
Agricultural Adjustment Act were not 
coercive, hence that there was no regu- 
lation of agricultural production other 
than might follow from the voluntary 
restriction of production by those who 
might elect to qualify themselves for 
the benefits provided by the Act; and 
hence that the processing tax was legal. 


Rickert Rice Mills v. Fontenot, 80 L. 
ed. 513. 
Decided January 13, 1936. 


The second A.A.A. case. 
Opinion by Mr. Justice Roserts. 


The court unanimously held that the 
changes made in the Agricultural Ad- 
justment Act of May 12, 1933, by the 
amendatory Act of August 24, 1935, 
did not alter its character as a regula- 
tion of agricultural production, a mat- 
ter not within the powers of Congress. 


III. LABOR LEGISLATION 


Railroad Retirement Board v. Alton R. 
Co. 79 L. ed. 1468. 


Decided May 6, 1935. 
The Railroad Employees’ Pension Case. 


Opinion by Mr. Justice Roserts. Justices 
Van Devanter, McREeYNoLps, SUTHERLAND, 
Butter and Roperts, concurring. Dissent- 
ing opinion by Mr. Chief Justice HucHes, 
in which Justices BRANDEIS, STONE and Car- 
pozo concurred. 


The majority held the Railroad Re- 
tirement Act of June 27, 1934, chap. 
868, 28 Stat. at L. 1283, 45 U.S.C. 
§ 201, establishing a compulsory re- 
tirement and pension system for all 


carriers subject to the Interstate Com- 
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merce Act, to be unconstitutional. 

The majority were of the opinion 
that a taking of property without due 
process was effected by the provisions 
of the act making eligible for pension 
persons in the carrier’s employment 
within the year preceding its enact- 
ment, irrespective of any future re- 
employment, extending its benefits to 
an official or representative of an em- 
ployee organization who during or fol- 
lowing employment by a carrier acts 
for such an organization in behalf of 
employees, provided in future he pays 
an amount equal to the sum of the con- 
tributions of an employee and of an 
employer, providing for the inclusion 
of prior service with any carrier in 
computing the amount of retirement 
pension to which one again entering a 
carrier’s employment shall be entitled, 
in making everyone in the carrier’s 
employ eligible to pension upon attain- 
ing a stated age irrespective of length 
of service or the fact of contribution 
to the pension fund, in basing in part 
the amount of pension on service ren- 
dered prior to its enactment, and in 
treating all the carriers to whom the 
act applies as a single employer with 
resultant disparity between the con- 
tributions of individual employers and 
the draft of their employees upon the 
fund, in placing on solvent carriers the 
burden of furnishing the money neces- 
sary to meet the demands of the sys- 
tem upon insolvent carriers, and upon 
operating carriers the burden of paying 
pensions to employees of carriers 
which have gone or may go out of 
existence; and that the invalidity of 
such provisions rendered the whole 
statute invalid. 

The opinion (not necessary to the 
decision) was also expressed that the 
power of Congress to regulate inter- 
state commerce does not extend to the 
enactment of a statute establishing a 
compulsory retirement and pension 
system nor employees of carriers sub- 
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ject to the Interstate Commerce Act 
whereby, irrespective of fitness to 
work, age is made the criterion of in- 
yoluntary retirement and length of 
service the criterion of voluntary re- 
tirement, and making the benefits of 
the pension system available to persons 
who have been in the carrier’s employ- 
ment at any time, including those who 
have been discharged for dishonesty or 
gross carelessness. 

The dissenting justices were of the 
opinion that it is within the power of 
Congress to enact a compulsory pen- 
sion law for railroad employees en- 
gaged in interstate commerce ; that the 
establishment of a unitary or pooling 
system for all railroads in creating a 
pension fund is not inconsistent with 
due process; that the prescribed basis 
for retirement allowances was within 
the discretion of Congress; and that 
other provisions of the act which, in 
the opinion of the minority as well as 
of the majority were invalid, were sev- 
erable, and so did not require that the 
whole act be held invalid. 


Virginian Railway Co. v. System Fed- 
eration No. 40, 81 L. ed. Adv. 
Ops. 470. 


Decided March 29, 1937. 


Unanimously upholds the collective bar- 
gaining provisions of the Railway Labor Act 
as amended by the Act of June 21, 1934, 48 
Stat. at L. 1185, chapter 691, which pro- 
vide that an interstate rail carrier shall 
treat with those certified by the National 
Mediation Board to be the representatives of 
a craft or class of its employees, concerning 
rules, rates of pay, working conditions, and 
the settlement of disputes. 


Opinion by Mr. Justice Stone. 


Holds that the power of Congress 
over interstate commerce extends to 
such regulation of the relations of rail 
carriers to their employees as are rea- 
sonably calculated to prevent the inter- 
ruption of interstate commerce by 
strikes and their attendant disorders ; 
that the provisions in question are ap- 
propriate to that end, even in the case 
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of railway shop employees; that the 
Act in imposing on an interstate rail 
carrier the obligation to negotiate with 
a labor union authorized to represent 
its employees and restraining it from 
making agreements with any other la- 
bor organization does not deny to a 
railroad company the due process guar- 
anteed by the Fifth Amendment; that 
the provision in question is not merely 
precatory, but is mandatory, and in a 
proper case enforceable by a decree of 
a court of equity ; and that the majority 
contemplated by the provision of the 
Act that the majority of any craft or 
class of employees shall have the right 
to determine who shall be their repre- 
sentative is a majority of those voting, 
although such majority may be less in 
number than a majority of the entire 
eligible membership. 

The opinion points out that the Act 
does not require a railroad company to 
enter into any collective agreement 
with its employees, but merely to nego- 
tiate with their representative with the 
view to making such an agreement; 
and does not prohibit the railroad from 
entering into such contracts of employ- 
ment as it chooses with individual em- 
ployees. 


Carter v. Carter Coal Co. 80 L. ed. 
1160. 


Decided May 18, 1936. 

Involves the Bituminous Coal Conserva- 
tion Act of August 30, 1935, 49 Stat. at L. 
991, chap. 824, 15 U.S.C. § 801 (sometimes 
called the Guffey Act). 

Opinion of the Court by Mr. Justice SutH- 
ERLAND, Justices Roperts, McREyYNOLpDs, 
Van DevANTER and But er concurring. 

Separate opinion by Mr. Chief Justice 
Hucues, dissenting in part from the major- 
ity. 

Justices Carpozo, BraNpEIs and STONE 
also dissented in part. 


The majority held that the so-called 
excise tax imposed by the Act, based 
on the sale price at the mine of coal 
produced for sale or the fair market 
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value of coal produced for the use of 
the producer, 90 per cent of which is 
rebated to producers who agree to and 
do abide by the scheme of regulation 
set up by the Act, is not a tax but a 
penalty, the constitutional power to im- 
pose which depended upon whether the 
regulatory provisions of the act are 
within the powers of Congress; that 
the power of Congress to regulate the 
bituminous coal mining industry must 
be found in some specific grant of 
power and cannot be based upon a 
supposed general power to protect the 
general public interest and the health 
and comfort of the people; that the 
power to regulate interstate commerce 
does not extend to the establishment 
for the bituminous eoal mining indus- 
try of minimum wages, maximum 
hours of labor, the right of collective 
bargaining, and conditions of employ- 
ment, the effect of all of which on in- 
terstate commerce is only indirect; 
that legislative power is invalidly dele- 
gated and due process of law denied 
by the provisions of the act that when- 
ever the maximum daily and weekly 
hours of labor are agreed upon by the 
producers of more than two-thirds of 
the annual national tonnage production 
and the representatives of more than 
one-half of the mine workers em- 
ployed, such maximum hours of labor 
shall be accepted by all the code mem- 
bers, and that the wage agreements 
negotiated by collective bargaining in 
any district or group of districts be- 
tween producers of more than two- 
thirds of the annual tonnage produc- 
tion of such district and representatives 
of the majority of the mine workers 
therein shall be accepted as the mini- 
mum wages by the code members op- 
erating in such district. 

The majority further held that the 
price-fixing provisions of the act were 
so inseparably connected with the labor 
provisions that the invalidity of the 
latter rendered the former also invalid. 


Mr. Chief Justice HuGHes agreed 
that the constitutional power of Con- 
gress to impose the so-called tax must 
rest upon the commerce clause, and 
that the power to regulate commerce 
among the several states is not a power 
to regulate activities and relations 
which affect interstate commerce only 
indirectly, otherwise, in .view of the 
multitude of indirect effects, Congress 
in its discretion could assume control 
of virtually all the activities of the 
people to the subversion of the funda- 
mental principle of the Constitution, 
saying: “If the people desire to give 
Congress the power to regulate indus- 
tries within the state, and the relations 
of employer and employees in those in- 
dustries, they are at liberty to declare 
their will in the appropriate manner, 
but it is not for the Court to amend 
the constitution by judicial decision.” 

He also agreed that the labor pro- 
visions of the act were unconstitution- 
al, both as a delegation of legisla- 
tive power and as not in accord with 
the constitutional requirement of due 
process, but differed from the majority 
as to the nonseverability of these pro- 
visions from the rest of the act. 

Mr. Justice Carpozo, speaking for 
the other dissenting members of the 
court, expressed the view that the 
price-fixing provisions of the statute 
were valid as applied to transactions 
in interstate commerce and to those in 
intrastate commerce where interstate 
commerce is directly or intimately af- 
fected, pointing out that the prevailing 
opinion holds nothing to the contrary; 
that such provisions are separable from 
the invalid labor provisions; that the 
price-fixing provisions being valid, the 
complainants were under a duty to 
come in under the code and that the 
suits were premature in so far as they 
sought a judicial declaration as to the 
validity or invalidity of the regulations 
in respect of labor, saying: “The 
complainants are asking for a decree 


(Continued on Page 22) 
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Alimony — appointment of receiv- 
er for future earnings of husband. 
In Bruton v. Tearle, — Cal. (2d) —, 
106 A.L.R. 580, 59 P. (2d) 953, it 
was held that a receiver appointed in 
proceedings supplementary to execu- 
tion on a judgment recovered for un- 
paid instalments of alimony awarded 
by a divorce decree in another state 
may properly be authorized to collect 
future earnings of the judgment debt- 
or, such earnings not being exempt 
from a claim for alimony. 

Annotation: Power of court to ap- 
point receiver of future earnings of 
husband in order to enforce judgment 
for alimony. 106 A.L.R. 588. 


Animals — injury in breeding. In 


Stark v. Bredahl, — Wis. —, 106 
A.L.R. 1415, 269 N. W. 206, it was 
held that one who furnishes for hire 
the services of a male animal for 
breeding purposes is under a duty to 
exercise ordinary care to prevent the 
male from injuring the female in cop- 
ulation, the degree of care to be exer- 
cised being proportionate to the degree 
of danger in the particular case. 

Annotation: Liability of owner of 
male animal who furnishes its service 
for breeding purposes, for damage in- 
flicted during such service. 106 
A.L.R. 1418. 


Assumpsit — unjust enrichment. 


= mi 


In Caskie v. Philadelphia Rapid 
Transit Co. 321 Pa. 157, 106 A.LR. 
318, 184 A. 17, it was held that as- 
sumpsit for money had and received 
will lie against one who by fraud has 
procured payment to himself of mon- 
ey due the plaintiff from a third per- 
son. 

Annotation: Nontort liability of 
third person who receives money or 
property in supposed performance of 
contract, to party to contract who was 
entitled thereto. 106 A.L.R. 322. 


Attorneys — soliciting subscribers 
to automobile association conducted by 
attorney. In Re Thibodeau, — Mass. 
—, 106 A.L.R. 542, 3 N. E. (2d) 749, 
it was held that an attorney who con- 
ducts an automobile association which, 
in addition to other services to its 
subscribers, pays the fees of lawyers 
employed by them to defend them in 
suits for property damage or against 
charges of violating automobile laws 
and regulations, but who does not re- 
ceive, directly or indirectly, any finan- 
cial benefit from the employment of 
such attorneys, is not guilty of un- 
professional conduct in advertising 
and employing salesmen to procure 
subscribers to the association. 

Annotation: Services incident to 
membership in automobile “‘associa- 
tion” as practice of law or as ground 
for discipline of attorney who con- 
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ducts the association” or is connected 
therewith. 106 A.L.R. 548. 


Automobile Insurance — omnibus 
coverage clause. In MacBey v. Hart- 
ford Accident & Indemnity Co. — 
Mass. —, 106 A.L.R. 1249, 197 N. E. 
516, it was held that the named as- 
sured in a compulsory motor vehicle 
liability insurance policy may not have 
recourse to the policy for satisfaction 
of the judgment recovered by such as- 
sured for personal injuries sustained 
while riding in the motor vehicle, 
through the gross negligence of one 
operating it with the express consent 
of the assured, where the policy is 
one providing for indemnity for or 
protection to the insured and any per- 
son responsible for the operation of 
the insured’s motor vehicle with his 
consent, against loss by reason of the 
liability to pay damages “to others” 
for bodily injury. 

Annotation: Automobile liability 
or indemnity insurance: “omnibus” 
coverage clause. 106 A.L.R. 1251. 


Bankruptcy — judgment after fil- 


ing of petition. In Re Paramount 
Publix Corporation, 106 A.L.R. 1116, 
85 F. (2d) 42, it was held that a judg- 
ment obtained against a bankrupt after 
the filing of a petition for adjudication 
of bankruptcy does not liquidate the 
claim for purposes of distribution. 

Annotation: Judgment against 
bankrupt or debtor, after filing of peti- 
tion in bankruptcy, composition, or re- 
organization proceedings under the 
Bankruptcy Act, as liquidation of 
claim for purpose of proof. 106 
A.L.R. 1121. 


Bonds — failure to ascertain bond 
for public officers successor. In 
Tooele County v. De La Mare, — 
Utah, —, 106 A.L.R. 182, 59 P. (2d) 
1155, it was held that the failure of 
a county treasurer to make certain that 
his successor has given bond before 
turning over the county funds to such 
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successor is not such a breach of duty 
as will render him and his sureties on 
his bond liable for county funds sub- 
sequently lost through the insolvency 
of the bank in which they were on de- 
posit. 

Annotation: Duty of outgoing of- 
ficer to see that person to whom mon- 
ey or other property is turned over is 
a on qualified successor. 106 A.L.R. 
195. 


Champerty and Maintenance — 
claims against government. In Ward- 
man v. Leopold, 106 A.L.R. 1487, 85 
F, (2d) 277, it was held that an agree- 
ment by tax specialists to prosecute a 
claim against the United States for an 
alleged overpayment of income tax in 
consideration of one third of the 
amount recovered, under which they 
were to bear their own personal ex- 
penses and receive nothing if unsuc- 
cessful, is not void and unenforceable 
as being a contract of champerty and 
maintenance. 

Annotation: Law as to champerty 
or maintenance as applied to agree- 
ments with respect to bringing and 
prosecution of claims against govern- 
ment or agencies of government. 106 


A.L.R. 1494. 


Constitutional Law — Fair Trade 
Act. In°“Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp. — U. 
S. —, 106 A.L.R. 1476, 81 L. ed. 
(Adv. 130), 57 S. Ct. —, it was held 
that property is not taken without due 
process, in violation of the Fourteenth 
Amendment, by a state statute which 
declares that wilfully and knowingly 
advertising, offering for sale, or sell- 
ing any commodity at less than the 
price stipulated in any contract en- 
tered into between persons handling a 
commodity bearing the trademark, 
brand, or name of the producer or 
owner and which is in fair and open 
competition with commodities of the 
same general class produced by others, 
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for the maintenance of a fixed resale 
price, whether the person so advertis- 
ing, offering for sale, or selling is or 
is not a party to such contract, is un- 
fair competition and actionable at the 
suit of any person damaged thereby, 
there being nothing in the act to pre- 
clude a purchaser from removing the 
mark or brand from the commodity 
and then selling it at his own price. 

Annotation: Right of manufactur- 
er, producer, or wholesaler to control 
retail price. 106 A.L.R. 1486. 


Constitutional Law — inspection 
of motor vehicles. In City of Evans- 
ton v. Wazau, 364 Ill. 198, 106 A.L.R. 
789, 4 N. E. (2d) 78, it was held that 
a municipal ordinance requiring resi- 
dent owners of motor vehicles, as a 
condition of the right to operate upon 
the streets of a city, to submit them 
to a semiannual inspection for the pur- 
pose of determining whether they 
conform to statutory requirements as 
to equipment for safe operation, and 
the statute authorizing the adoption of 
such ordinance, are a valid exercise 
of the police power and so do not 
violate the due process clause of the 
state and Federal Constitutions. 

Annotation: Constitutionality, con- 
struction, and application of statute or 
ordinance requiring inspection of mo- 
tor vehicles. 106 A.L.R. 795. 


Constitutional Law — obligations 
of policy. In Furlong v. National 
Life & Accident Ins. Co. 185 La. —, 
106 A.L.R. 40, 169 So. 431, it was 
held that an amendment which alters 
an earlier statute under which an in- 
surer, upon default in the payment of 
life insurance premiums, was required 
to apply the accumulated reserve to the 
purchase of extended insurance where 
no other option expressed in the policy 
was availed of by the insured, by giv- 
ing the insurer the right to elect be- 
tween applying the reserve to the pur- 
chase of paid-up insurance or the con- 
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tinuance of the insurance in force at 
its full amount, cannot, in view of the 
constitutional prohibition of legislation 
impairing the obligation of contracts, 
be constitutionally applied where the 
policy, the premiums of which are in 
default, was in force at the time of 
such amendment. 

Annotation: Retroactive effect of 
statute prescribing terms or rights un- 
= life insurance policies. 106 A.L.R. 


Constitutional Law — unemploy- 
ment insurance. In Chamberlin vy. 
Andrews, 271 N. Y. 1, 106 A.LR. 
1519, 2 N. E. (2d) 22, it was held 
that a statute providing for the crea- 
tion of a state unemployment insur- 
ance fund by the levy of a tax on the 
pay rolls of employers who have em- 
ployed at least four persons within 
each of thirteen or more calendar 
weeks in the calendar year, with cer- 
tain exceptions, does not deny the 
equal protection of the laws because 
it obliges employers who have had no 
unemployment to contribute to a fund 
to help those who have lost positions 
in failing or bankrupt businesses, or 
because it taxes only the employers of 
four or more employees instead of in- 
cluding all employers. 

Annotation: Constitutionality of 
unemployment insurance legislation. 
106 A.L.R. 1531. 


Contracts — indefiniteness. In 
Wilhelm Lubrication Co. v. Brattrud, 
— Minn. —, 106 A.L.R. 1279, 268 N. 
W. 634, it was held that plaintiff and 
defendant entered into a contract 
wherein defendant purchased a def- 
inite quantity of oil of any weight or 
weights defendant should designate 
within the weights listed, the weight 
controlling the price. Held, the lack 
of agreement as to weight and price 
created such an indefiniteness and un- 
certainty in the contract as to make it 
unenforceable. 
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Annotation: Contract of sale 
which calls for a definite quantity but 
leaves the quality, grade, or assort- 
ment optional with one of the parties 
as subject to objection of indefinite- 
ness. 106 A.L.R. 1284. 


Corrupt Practices Act — state-_ 


ment by candidate as to salary. In 
Tipton v. Sands, — Mont. —, 106 
A.L.R. 474, 60 P. (2d) 662, it was 
held that offers made and statements 
published by candidates for a public 
office that they will, if elected, serve at 
less salaries or for less fees than those 
fixed by law, are in violation of a Cor- 
rupt Practices Act making it a corrupt 
practice for any person to give or of- 
fer money or other valuable thing to 
an elector to induce him to vote for 
any candidate at an election. 

Annotation: Statement by candi- 
date regarding salary or fees of office 
as violation of Corrupt Practice Acts 
or bribery. 106 A.L.R. 493. 


Costs and Fees — bankrupt’s es- 
tate. In Rothman v. Joliffe, 106 
A.L.R. 1408, 85 F. (2d) 51, it was 
held that allowance of a fee to the 
bankrupt’s attorney out of the bank- 
rupt’s estate for services in procuring 
his discharge over objections filed by 
the trustee is not within the contem- 
plation of § 64b, subdivision 3, of the 
Bankruptcy Act [11 U. S. C. A. § 
104 (b) (3)], providing for the al- 
lowance out of the estate of “the cost 
of administration including . . . one 
reasonable attorney’s fee for the pro- 
fessional services actually rendered 

. . to the bankrupt.” 

Annotation: Right of bankrupt or 
his attorney to allowance out of bank- 
rupt’s estate for services in connection 
op bankrupt’s discharge. 106 A.L.R. 

1. 


Damages — eminent domain. In 
United States v. Chicago, Burlington, 


& Quincy R. Co. 106 A.L.R. 942, 82 . 


F. (2d) 131, it was held that just com- 
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Articles in the April, 1937, issue on 


American Bar 


Association Journal 
(1140 N. Dearborn St., Chicago, Ill.) 


The Supreme Court Issue (by 
Frederick H. Stinchfield). 


The President's Proposal to Add 
Six New Members to the Supreme 


Court (by Warren Olney, Jr.). 


The President's Supreme Court 
Plan (by Louis A. Lecher). 


Plain Speaking (by George Whar- 


ton Pepper). 


A Law Teacher's View of the 
President's Plan (by George 
Bogert). 


An Independent Supreme Court 
and the Protection of Minority 
Rights (by William J. Donovan). 


Statement on the Proposal Regard- 
ing the Supreme Court before the 
Senate Judiciary Committee (by 
Young B. Smith). 


The President's Proposals as to the 
Federal Judiciary (by Hon. Frank 
E. Atwood). 


Members of the American Bar 
Association Decide Its Policies as 
to the Federal Courts (by William 


L. Ransom). 


The Most Important Question 
Since the Civil War (by Charles 
C. Burlingham). 





A Lawyer's Frequent Clients Are 
Widows in Distress 


VERY lawyer has among his clients widows 
who turn to him for advice and comfort. Some- 
times the advice concerns business as distinguished 
- from legal counsel. But, more often, it concerns 
distributive rights, dower, and the protection of her 
children’s interests. Perhaps no phase of legal work 
pays so well in terms of personal satisfaction. Cer- 
tainly, in no other work, is the lawyer more ad- 
mired, respected and trusted. 
Here there is vital need for an ANNOTATED 
STATE STATUTE. We offer ANNOTATED 
LAWS OF MASSACHUSETTS as the work most 


likely to be used in answering the widows’ call for help. 


This, of course, is but a narrow field of use for 
this great set. Whenever statutory law is involved, 
A.L.M. must be consulted to see how the statute 
has been applied. Why use somebody’s else set or 
risk keeping your clients waiting when A.L.M. can 
be acquired on such easy terms? 


@ 


Write for Details to 
THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER, NEW YORK 
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pensation to which a railroad com- 
pany, a portion of whose right of way 
is flooded as a result of the construc- 
tion of a dam by the United States, 
is entitled, is not limited to the reason- 
able value of the land actually flooded, 
but includes damages proximately re- 
sulting from the flooding to the re- 
mainder of the right of way and road- 
bed. 

Annotation: Measure and items of 
compensation or damages for flooding 
property under the right of eminent 
domain. 106 A.L.R. 955. 


Divorce — residence of parties as 
affecting jurisdiction. In Hiles v. 
Hiles, 164 Va. 131, 106 A.L.R. 1, 178 
S. E. 913, it was held that an “actual 
bona fide resident,” within the mean- 
ing of a statute conditioning the right 
to sue for divorce upon one of the 
parties being domiciled in and having 
been for at least one year preceding 
“an actual bona fide resident” of the 
state, is one who has had in the state 
an actual bona fide fixed or perma- 
nent habitation or place or locality of 
abode as contradistinguished from a 
sojourn or transitory abode in the 
state or elsewhere, though he need not 
have been physically present in the 
state every day during the required 
period; and the establishment of a 
transitory habitation or place or local- 
ity of abode outside the state will not 
put an end to his being a bona fide 
resident of the state within the mean- 
ing of the statute. 

Annotation: What constitutes resi- 
dence or domicil within state for pur- 
pose of jurisdiction in divorce. 106 
A.L.R. 6. 


Evidence — admissions as to title. 
In Johnson v. Tuttle, — Vt. —, 106 
A.L.R. 1291, 187 A. 515, it was held 
that admissions by a chattel mortgagor 
after execution of the mortgage and 
while in possession of the mortgaged 
property, that it belongs to a third 
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person, are not admissible as evidence 
in support of the title of such third 
person as against the mortgagee. 

Annotation: Admissibility of ad- 
missions against title to tangible per- 
sonal property made by one subse- 
quent to executing chattel mortgage 
thereon. 106 A.L.R. 1296. 


Evidence — typewritten document. 
In Re Bundy, — Or. —, 106 A.L.R. 
714, 56 P. (2d) 313, it was held that 
a typewritten document signed as a 
will by a person of defective eyesight 
was not that drafted by and mailed 
to him by his lawyer, but was typed 
by the principal beneficiary, a daugh- 
ter with whom he lived, is established 
by evidence that the daughter pos- 
sessed and, used stationery of the same 
quality and size as that upon which 
the will was written; that she owned 
and operated a typewriter which had 
precisely the same type as the type- 
writer upon which the purported will 
was written; that her machine was 
equipped with Art Gothic numerals 
which were not standard equipment ; 
that letters written by the daughter 
and the will were typed with black 
ribbon while the machines in the law- 
yer’s office were customarily equipped 
with blue ribbons; that letters written 
by the daughter upon her typewriter 
at about the same time the will was 
written show the same defects in 
alignment that appear in the will; and 
that both the will and the letters show 
unevenness in the left-hand margin, 
the failure of an occasional word or 
line to run parallel with the line above 
and below, an unusual use of the colon 
as a punctuation mark, and a like ir- 
regularity of spacing after punctua- 
tion. 

Annotation: Questions of evidence 
involved in the inspection and exam- 
ination of typewritten documents and 
serine machines. 106 A.L.R. 

1. 
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New Deal Decisions—Resume 


(Continued from Page 12) 


to restrain the enforcement of the 
statute or any of its provisions on 
the ground that it is a void enactment, 
and void in all its parts. If some of 
its parts are valid and are separable 
from others that are or may be void, 
and if the parts upheld and separated 
are sufficient to sustain a regulatory 
penalty, the injunction may not issue 
and hence the suits must fail. There 
is no need when that conclusion has 
been reached to stir a step beyond. 
What the code will provide as 
to wages and hours of labor, or 
whether it will provide anything, is 
still in the domain of prophecy. The 
opinion of the court begins at the 
wrong end. To adopt a homely form 
of words, the complainants have been 
crying before they are really hurt.” 


Morehead v. New York, 80 L. ed. 
1347. 


Decided June 1, 1936. 


The New York Minimum Wage Law 
case, involving chap. 584, Laws of 1933, 
New York Consol. Laws, chap. 31, art. 19. 

Majority opinion by Mr. Justice Butter, 
Justices Roperts, SuTHERLAND, McReyn- 
ops, VAN DEvANTER, and BUTLER concur- 
ring. 

Dissenting opinion by Mr. Chief Justice 
HuGHes, in which Justices BRANDEIS, STONE 
and Carpozo join. Mr. Justice Stone also 
rendered a separate dissenting opinion. 


The majority opinion says in sub- 
stance that only the question raised 
by those who carried the case to the 
Supreme Court may be considered by 
it; that such question is whether the 
New York statute is vitally dissimilar 
from the District of Columbia statute 
theretofore held unconstitutional by 
the Supreme Court, and not whether 
the Supreme Court’s earlier decision 
was wrong; that the Supreme Court 
being bound by the construction put 
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upon a state statute by the state courts 
must accept the view of the New York 
Court of Appeals that the New York 
statute is essentially the same as the 
District of Columbia statute ; and, con- 
sequently, that the New York Court of 
Appeals rightly held it unconstitutional. 


The opinion was further expressed 
that as the evil at which the New 
York statute was aimed was the 
same in the case of men as of 
women, and as men in need of work 
are as likely as women to accept the 
low wages offered by unscrupulous 
employers, a statute prescribing mini- 
mum wages for women alone “would 
unreasonably restrain them in competi- 
tion with men and tend arbitrarily to 
deprive them of employment and a fair 
chance to find work.” In this the court 
accepted the contentions of counsel ap- 
pearing for a number of women’s or- 
ganizations and labor unions. 


Chief Justice Hucues, dissenting, 
was of the opinion that the New York 
Court of Appeals had not construed 
the New York statute to be essentially 
like the District of Columbia statute 
but rather had construed the opin- 
ion of the Supreme Court in the case 
involving the District of Columbia 
statute as applicable to the New York 
statute ; that, accordingly, the Supreme 
Court was free to determine whether 
the two statutes differ, and that there 
are substantial differences, so that the 
Supreme Court was free to consider 
the validity of the statute on its merits, 
and that the end being legitimate and 
the means appropriate, the statute 
should be upheld. 

In this the other dissenting justices 
concurred, but were further of the 
opinion that the differences between the 
New York and District of Columbia 
statutes should not be made the sole 
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basis of decision, and that the case in 
which the District of Columbia stat- 
ute was held invalid has been in effect 
overruled by later decisions of the 
Supreme Court in which state regula- 
tion of prices and state regulation of 
other matters in the interest of those 
employed has been upheld. 

This summary of the views ex- 
pressed serves to indicate that the dif- 
ference of opinion between the ma- 
jority and minority of the court, so 
far as the validity of the m‘simum 
wage legislation is concerned, is as to 
whether a statute setting up a suitable 
standard for the ascertainment of the 
minimum wage may be applicable to 
women alone. 


West Coast Hotel Co. v. Parrish, 81 
L. ed. Adv. Ops. 455. 


Decided March 29, 1937. 


The Washington Minimum Wage Law 
Case. 


Majority opinion by Mr. Justice HucHEs, 
Justices Branpeis, Stone, Roperts and 
Carpozo concurring. Dissenting opinion by 
Mr. Justice SUTHERLAND, in which Justices 
Van DeEvANTER, McReyNotps and Burt Ler 
concurred. 


The majority, pointing out that the 
question which was not deemed to be 
open in Morehead v. New York (above 
outlined) was open in the present case, 
held constitutional a statute of the 
State of Washington (Laws of 1913, 
chapter 174), authorizing the fixing, by 
state authority, of reasonable minimum 
wages for women and minors which 
shall be adequate for the decent main- 
tenance of women workers, upon the 
recommendation of a conference com- 
posed of representatives of employers 
and employees and of the public, and 
permitting the employment, at less than 
the prescribed minimum wage, under 
special license, of women who are 
physically defective or crippled by age 
or otherwise. 

In so doing the court expressly 
overruled its previous decision in Ad- 
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kins v. Children’s Hospital, 261 U. S. 
525, 67 L. ed. 785, made in 1923 in 
which a similar statute of the District 
of Columbia had been held invalid by 
a divided court. 

The majority opinion states in sub- 
stance that the freedom of contract 
which is a constituent part of the lib- 
erty of which one may not be deprived 
without due process of law is not abso- 
lute, but is subject to such restrictions 
as the health, safety, morals and wel- 
fare of the people require; hence that 
a regulation which is reasonable in re- 
lation to its subject and is adopted in 
the interests of the community is due 
process. 

This power under the Constitution 
to restrict freedom of contract is illus- 
trated by reference to decisions of 
the Supreme Court sustaining statutes 
limiting employment in underground 
mines and smelters to eight hours a 
day, requiring redemption in cash of 
store orders or other evidences of in- 
debtedness issued in the payment of 
wages, forbidding the payment of sea- 
men’s wages in advance, making it un- 
lawful to contract to pay miners em- 
ployed at quantity rates upon the basis 
of screened coal instead of the weight 
of the coal as originally produced, pro- 
hibiting contracts limiting liability for 
injuries to employees, limiting hours 
of work of employees in manufactur- 
ing establishments, and maintaining 
workmen’s compensation laws. 

The court’s recognition in earlier de- 
cisions of the fact that employees and 
employers are not, in contracting as to 
terms of employment, on an equal 
footing is pointed out, as is also the 
fact that freedom of contract may be 
restricted where the public health re- 
quires that a contracting party be pro- 
tected against himself. The latter 
principle is said to be peculiarly ap- 
plicable in relation to the employment 
of women, in whose protection the 
state has a special interest. In this 
respect the court says there is no sub- 
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stantial difference between the fixing 
of a minimum wage and the fixing of 
maximum hours. 

The objection that the statute re- 
quires the payment of a living wage 
without reference to the value of serv- 
ices rendered is met by pointing out 
that as the statute provides for the 
fixing of a minimum wage after full 
consideration by representatives of em- 
ployers, employees and the public it 
may be assumed that the minimum 
wage is fixed in consideration of the 
services that are performed in the par- 
ticular occupations under normal con- 
ditions, and that the statute makes pro- 
vision for special licenses of less wages 
in the case of women who are inca- 
pable of full service. 

“The legislature of the state,” says 
the court, “was clearly entitled to con- 
sider the situation of women in em- 
ployment, the fact that they are in 
the class receiving the least pay, that 
their bargaining power is relatively 
weak, and that they are the ready 
victims of those who would take ad- 
vantage of their necessitous circum- 
stances. The legislature was entitled 
to adopt measures to reduce the evils 
of the “sweating system,” the exploit- 
ing of workers at wages so low as to 
be insufficient to meet the bare cost 
of living thus making their very help- 
lessness the occasion of a most injuri- 
ous competition. The legislature had 
the right to consider that its minimum 
wage requirements would be an im- 
portant aid in carrying out its policy 
of protection. The adoption of similar 
requirements by many States evidences 
a deep-seated conviction both as to the 
presence of the evil and as to the 
means adapted to check it. Legislative 
response to that conviction cannot be 
regarded as arbitrary or capricious and 
that is all we have to decide. Even if 
the wisdom of the policy be regarded 
as debatable and its effects uncertain, 
still the legislature is entitled to its 
judgment. 


The opinion is further expressed 
that the public is entitled to require 
that a business bear the expense of 
maintaining its employees, as otherwise 
the burden of their support is cast on 
the community. 

The fact that women are singled out 
for protection by the legislation in 
question was held not to create an ar- 
bitrary discrimination, since legislative 
authority acting within its proper field 
is not bound to extend its regulation 
to all cases which it might possibly 
reach, but may confine its restrictions 
to those classes of cases where the need 
is deemed to be clearest. 

The dissenting minority, in an opin- 
ion written by Mr. Justice SurHer- 
LAND, which contains an admirably 
phrased statement of the duty of the 
court to determine whether a statute 
is constitutional and of reasons why 
the judiciary, while it should give 
weight to legislative and executive in- 
terpretations of the Constitution is un- 
der a duty to exercise an independent 
judgment, and why a minority of the 
court are not bound to yield to the 
views of the majority where such 
views have not engendered a reason- 
able doubt of the correctness of the 
opposing view, differ from the ma- 
jority in the present instance as to 
the validity of the assumptions upon 
which the majority opinion is based. 

These assumptions are that there is 
no substantial difference between 
minimum wage legislation and legis- 
lation regulating hours of labor and 
working conditions, that women as a 
class are in need of legislative pro- 
tection in contracting with employ- 
ers, that the statute provides for the 
fixing of a minimum wage with ref- 
erence to the earning power of the 
average worker, that an employer 
may justly be required to relieve the 
public of the burden of providing 
support for those whose earnings are 
inadequate, and that a minimum wage 
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law which does not apply to men is 
not for that reason arbitrary. 

The view of the minority is that 
while freedom of contract is not ab- 
solute, it is the general rule and re- 
straint the exception, and that the 
power to abridge that freedom can 
only be justified by the existence of 
exceptional circumstances; that there 
is an essential distinction, which the 
decisions of the court have heretofore 
recognized, between fixing hours of 
labor and fixing wages, since legisla- 
tion as to hours of labor deals with 
an incident of the employment hav- 
ing no necessary effect upon wages; 
that the statute under consideration 
has no relation to the capacity and 
earning power of the employee, to 
the number of hours which constitute 
the day’s work, the character of the 
place where the work is to be done, 
or the circumstances and surround- 
ings of the employment; and that to 
the extent that it requires the pay- 
ment of a sum in excess of the fair 
value of the services rendered it 
amounts to a compulsory exaction 
from the employer for the support of 
a partially indigent person for whose 
condition there rests upon him no pe- 
culiar responsibility, and therefore in 
effect arbitrarily shifts to his shoul- 
ders a burden which, if it belongs to 
anybody, belongs to society as a 
whole. In this connection quotation 
is made from the opinion in the Ad- 
kins Case where it was said: “Cer- 
tainly the employer by paying a fair 
equivalent for the service rendered, 
though not sufficient to support the 
employee, has neither caused nor con- 
tributed to her poverty. On the con- 
trary, to the extent of what he pays 
he has relieved it. In principle there 
can be no difference between the case 
of selling labor and the case of sell- 
ing goods. If one goes to the 
butcher, the baker or grocer to buy 
food he is morally entitled to obtain 
the worth of his money, but he is not 


entitled to more. If what he gets is 
worth what he pays he is not justi- 
fied in demanding more simply be- 
cause he needs more; and the shop- 
keeper having dealt fairly and hon- 
estly in that transaction is not con- 
cerned in any peculiar sense with the 
question of his customer’s necessi- 
ties.” 

With respect to the contention that 
women form a special class, it is said: 
“Women today stand upon a legal 
and political equality with men. 
There is no longer any reason why 
they should be put in different classes 
in respect of their legal right to make 
contracts; nor should they be denied 
in effect the right to compete with 
men for work paying lower wages 
which men may be willing to accept. 
And it is an arbitrary exercise of 
the legislative power todo so. . . . 
An appeal to the principle that the 
legislature is free to recognize de- 
grees of harm and confine its restric- 
tions accordingly is but to beg the 
question which is—since the contrac- 
tual rights of men and women are 
the same—Does the legislation here 
involved, by restricting only the 
rights of women to make contracts 
as to wages, create an arbitrary dis- 
crimination? We think it does. Dif- 
ference of sex affords no reasonable 
ground for making a restriction ap- 
plicable to the wage contracts of all 
working women from which like con- 
tracts of all working men are left 
free. Certainly a suggestion that the 
bargaining ability of the average 
woman is not equal to that of the 
average man would lack substance. 
The ability to make a fair bargain as 
everyone knows does not depend upon 
sex.” 


Chamberlin v. Andrews, 81 L. ed. Adv. 
Ops. 69. 


Decided November 23, 1936, upholding, 
without opinion, by an equally divided court, 
= New York Unemployment Insurance 
aw. 
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National Labor Relations Board v. 
Jones & Laughlin Steel Corp., 81 
L. ed. Adv. Ops. —. 


National Labor Relations Board v. 
Fruehauf Trailer Co., 81 L. ed. 
Adv. Ops. —. 


National Labor Relations Board v. 
Friedman Marks Clothing Com- 
pany, 81 L. ed. Adv. Ops. —. 


Decided April 12, 1937. 


Involves validity of National Labor Rela- 
tions Act of 1935 as applied to manufactur- 
ing. 

Opinions by Mr. Chief Justice HucHes. 
Dissenting opinion by Mr. Justice McReyn- 
oLps in which Justices VAN DEvANTER, 
SUTHERLAND and BuTLer joined. 


This decision redefines federal pow- 
er over commerce. Although activities 
may be intrastate in character when 
separately considered, if they have 
such a close and substantial relation 
to interstate commerce that their con- 
trol is essential or appropriate to pro- 
tect that commerce from burdens and 
obstructions, Congress cannot be de- 
nied the power to exercise that con- 
trol. Employees have a right to organ- 
ize and select their representatives for 
lawful purposes. This Act does not 
interfere with the normal exercise of 
the right of the employer to select its 
employees or discharge them, but the 
employer may not under cover of that 
right, intimidate or coerce its em- 
ployees with respect to their self-or- 
ganization and representation. 

In a strong dissenting opinion to the 
majority opinions in these three cases, 
Mr. Justice McReynolds made the 
following remarks, “A more remote 
and indirect interference with inter- 
state commerce or a more definite in- 
vasion of the powers reserved to the 
states is difficult, if not impossible, to 
imagine.” 

“Whatever effect any cause of dis- 
content may ultimately have upon com- 
merce is too indirect to justify con- 


gressional regulation. Almost any- 
thing—marriage, birth, death—may in 
some fashion affect commerce.” 

“The right to contract is fundamen- 
tal and includes the privilege of select- 
ing those with whom one is willing to 
assume contractual obligations. This 
right is unduly abridged.” 


Associated Press v. National Labor 
Relations Board, 81 L. ed. Adv. 
Ops. —. 

Decided April 12, 1937. 


Involves the validity of National Labor 
eanaes Act, as applied to the Associated 
ress. 


Opinion by Mr. Justice Roperts; dissent- 
ing opinion by Mr. Justice SUTHERLAND in 
which Justices Van Dervanter, McReyn- 
oLps and BurTter joined. 


The majority denied the contention 
that as applied to the petitioner the 
Act abridged the freedom of speech or 
of the press. 

The minority was of the opinion 
that freedom of the press did not mean 
merely publication and circulation, but 
included the right to adopt a policy 
and pursue it. This right included the 
free right to employ or discharge em- 
ployees engaged in editorial work. 


Washington, Virginia & Maryland 
Coach Co. v. National Labor Re- 
lations Board, 81 L. ed. Adv. Ops. 


Decided April 12, 1937. 
Involved validity of National Labor Re- 
lations Act as applied to interstate carrier. 


Unanimous. Opinion by Mr. Justice Ros- 
ERTS. 


The decision is on the theory that 
the petitioner as an instrumentality of 
interstate commerce was subject to 
federal control. 


Questions of constitutionality of the 


Act as a whole were held settled by the 
decisions of the Court in National La- 
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bor Relations Board v. Jones & Laugh- 
lin, supra. 


IV. GENERATION AND SALE OF 
ELECTRICITY BY FEDERAL 
GOVERNMENT 


Ashwander v. Tennessee Valley Au- 
thority, 80 L. ed. 688. 


Decided February 17, 1936. 

The T.V.A. case. 

Opinion by Mr. Chief Justice Hucues, 
ustices VAN DevANTER, SUTHERLAND and 
UTLER concurring. 


Justices Branpets, Stone, Roserts and 
Carpozo dissented in part. 

Mr. Justice McReyno.ps dissented in a 
separate opinion. 


This was an action by stockholders 
of an electric power company to enjoin 
performance of a contract between the 
company and the Tennessee Valley 
Authority, a body corporate created by 
Act of Congress of May 18, 1933, 


amended by Act of August 31, 1935, 
45 Stat. at L. 58, chap. 32, 49 Stat. 
at L. 1065, chap. 836, 16 U.S.C. § 
831(c), for the purchase by the latter 
from the power company of transmis- 
sion lines and other property, for an 
interchange of hydroelectric energy, 
for the sale by the Tennessee Valley 
Authority to the power company of 
surplus power, and for mutual restric- 
tions as to areas to be served in the 
sale of power. 

The view of the Chief Justice and 
those concurring with him was that 
the pronouncements, policy and pro- 
gram of the Tennessee Valley Author- 
ity and its directors and their motives 
and desires did not enter into the case, 
but that the sole question to be deter- 
mined was the validity of the contract ; 
that the construction of the Muscle 
Shoals dam in the Tennessee River 
was a proper exercise by the Federal 
Government of the war power and the 
power, under the commerce clause, to 
improve navigation; that the United 
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States may convert water power at 
dams so constructed into electrical en- 
ergy which it may sell, and in dispos- 
ing thereof, under the authority con- 
ferred upon Congress by art. 4, § 3 
of the Constitution to dispose of prop- 
erty belonging to the United States, is 
not limited to such surplus as is neces- 
sarily created in the course of making 
munitions of war or in operating the 
works for navigation purposes, or to 
a sale at the place of production. 

Mr. Justice BRANDEIS, dissenting in 
part in an opinion in which Justices 
STONE, Rogperts and Carpozo joined, 
stated that he did not disagree with 
the conclusion on the constitutional 
question announced by the Chief Jus- 
tice, but believed that the judgment of 
the court below directing a dismissal 
of the bill should be affirmed without 
passing on the constitutional question, 
on the ground that the plaintiffs had 
no standing to question the validity of 
the legislation involved, since, in his 
opinion, they had not shown them- 
selves entitled to the relief sought. 

Mr. Justice McReyNo tps, dissent- 
ing, agreed with the majority that the 
United States may dispose of water 
power or electricity honestly developed 
in connection with permissible im- 
provement of navigable waters, but 
thought that in the present instance 
the record left no room for reasonable 
doubt that the primary purpose was 
to put the Federal Government into 
the business of distributing and selling 
electric power throughout certain large 
districts, to expel the power companies 
which had long serviced them, and to 
control the market therein, saying that 
the mere ownership, for example, of 
an iron mine “would hardly permit the 
construction of smelting works fol- 
lowed by entry into the business of 
manufacturing and selling hardware, 
albeit the ore could be thus disposed 
of, private dealers discomfited, and 
artificial classes publicized.” 
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Mingle a little folly with your wisdom.—Horace. 


Virtue Has Its Own Reward.—One 
summer morning, years ago, a number of 
young lawyers surrounded a veteran attor- 
ney. When they were about to leave, he 
did not feel like parting with them without 
giving them some good advice. Said he: 
“Young men, I have practised law for forty 
years, and I have found that the best plan 
to have an easy conscience is to open each 
week in the proper way. Monday morning 
I go to my office about half an hour earlier 
than usual, I lock myself in the back-room, 
and go over the events of the preceding 
week, so as to see that I have wronged no 
man. If I find that I have, I make amends 
at once. If I find on mature consideration 
that I have charged a client too large a 
fee, I promptly write him a check and re- 
duce it to the proper amount. You cannot 
too soon adopt such a practice.” 

“Have you often had occasion, Colonel,” 
innocently asked one of the young men, “to 
make many such repayments?” 

“That is the singular part of it all,” 
promptly replied the good colonel, “I have 
religiously followed this habit for forty 
years, and thus far I have never had occa- 
sion to do anything of the kind.” 


Not a Scholar but a Gentleman.—A 
four-year-old was having lunch with a col- 
lege professor. She looked across the table 
and said: “My daddy doesn’t go to school 
like you do.” 

The professor replied, “But your daddy 
isn’t a teacher, he’s a lawyer.” The child 
looked at him with deep indignation and 
then very positively said: “I want you to 
know my daddy’s a nice man.” 

Contributor: I. K. Smith, 
Salt Lake City, Utah. 


A Sequel.—_In commenting with ap- 
proval on “The Celebrated Mule Case” in 
the Autumn issue of Case and Comment, a 


reader says: “The learned judge shows his 
familiarity with every poetic, literary and 
practical phase of the life of the Missouri 
mule. He has quoted from almost every 
available source and I am at a loss to un- 
derstand how he came to miss the most 
famous of all statements regarding the 
progenitor of said mule. 

This runs as follows: 

“This world of fools has such a store 
That he who would not see an ass 
Must stay at home, and bar his door 
And break his looking glass.” 

Contributor: E. J. McVann, 
Washington, D. C. 


Only Natural.—Chagrined by a critic’s 
disapproval of a scientific book, the late 
Garret P. Serviss, the noted writer and as- 
tronomer, once said: “This criticism re- 
minds me of the Pennsylvania Dutchman 
before Niagara Falls. He went to Niagara 
on business, and his host took him out for 
a walk. Presently they came to the great 
Falls, but the Dutchman said nothing. 

“*Well?’ said his host, ‘ain’t it a wonder- 
ful sight?’ 

“*Ain’t vot a wonderful sight?’ replied 
the Dutchman. 

“Why, that vast body of water pouring 
over the great precipice.’ 

“Vell” said the Dutchman, ‘vot’s to 
hinder it??”—New England Printer. 


The Only One Left.—When B. first 
opened an office in Illinois he took a room 
previously occupied by a real estate man. 
He was annoyed by the previous occupant’s 
callers, and irritated that he had few of his 
own. One day an Irishman entered. 

“The realtor’s gone, I see.” 

“I should think he has,” tartly responded 
B. 

“And what do ye sell?” looking at the 
solitary table and a few law books, 
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was getting along fairly well until he asked 
the witness what his occupation was. 

“T’se a carpenter, sah.” 

“What kind of a carpenter?” 

“They calls me a jack-leg carpenter, sah.” 

“What is a jack-leg carpenter ?” 

“He is a carpenter who is not a first-class 
carpenter, sah.” 

“Well, explain fully what you understand 
a jack-leg carpenter to be.” 

“Hit am jes de same diffunce twixt you 
an’ er first-class lawyer.”—Cleveland Bar 
Ass'n Journal. 


And Pink Elephants——One may be 
amazed at the evidence sometimes given in 
the police court as to the ingredients of cer- 
tain types of home brew. Not the least as- 
tounding recipe recently discovered is that 
of a Chinese laundryman in New Brunswick 
who was recently prosecuted under the Ex- 
cise Act. Police officers found on his prem- 
ises jars containing a liquid which the 
Oriental frankly told them was a mixture 
of Chinese liquor, alcohol, 37 different herbs 
and a snake skin. Unfortunately—or per- 
haps fortunately—there was no evidence as 
to the taste or the results of tasting the 
concoction.—Bench and Bar, 


COMMENT 


Conflicting Inferences.—At a legal in- © 
vestigation of a liquor seizure, the judge q 
asked an unwilling witness, “What was in — 
the barrel that you had?” The reply was; | 
“Well, your Honor, it was marked 
‘whiskey’ on one end of the barrel and © 
‘Pat Duffy’ on the other; so I cannot say 
whether it was whiskey or Pat Duffy was © 
in the barrel, being as I am on my oath,” 


Surveyor’s Dilemmas.—In the wording 
of an old deed a certain boundary line was 
described as terminating at “A stump where © 
Daniel Harrington licked William Jones,” | 
This reminds us that in the early days of 
the township of North Hatfield, Mass., a 
road was laid out which was described as 
“running from Pochang meadow to the’ 
stream where old Mr. Doolittle’s horse 
died.” 

Recently a contributor sent us the follow- 
ing discussion on deed of property located 
in New York State: “. to a stake 
and stones at the corner of a lot now owned | 
by Miss Jean R. .; thence along her® 
west line, north .; thence westerly? 
along a wire fence, Brown’s south line 


” 


Query :—Would the surveyor have any) 
trouble should Miss Jean R. . . .’s west 
line and Brown’s south line be facing 
wrong direction? 


Contributor : 


Daniel J. Grossman, 7 
New York Ci 
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